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The assessee has filed the present appeal against the order of Id.
CIT(A), Aligarh ( Camp at Jaipur) dated 28.12.2015 for the assessment
year 2005-06 confirming the levy of penalty u/s 271(1)(c) of the Act.

2. This matter was earlier dismissed ex-parte by the Coordinate
Bench vide its order dated 09.04.2018 for non-prosecution and
thereafter, the Coordinate Bench vide its order dated 04.06.2018 has
recalled the earlier ex-parte order and accordingly the matter has now

come up for hearing before us.
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3. In its appeal, the assessee has taken the following grounds of
appeal:-

"1. In the facts and circumstances of the case and in law the /d.
CIT(A) has erred in confirming the action of the Ild. AO in
imposing penalty of Rs. 7,73,859 under section 271(1)(c) of
Income Tax Act, 1961. The action of Ild. CIT(A) is illegal,
unjustified, arbitrary and against the facts of the case. Relief may
please be granted by deleting the said penalty of Rs. 7,73,859/-.

2. In the facts and circumstances of the case and in law the /d.
AO has erred in imposing penalty under section 271(1)(c)
without specifically pointing out in the show cause notice,
whether the penalty was proposed on concealment of particulars
of income or for furnishing inaccurate particulars of income.”

4, During the course of hearing, the Id AR submitted that as far as
addition of Rs. 2,79,000/- and of Rs. 10,05,301/- confirmed by the
CIT(A) is concerned, the impugned penalty order should have been
passed by 31.03.2011 and given that the penalty order has been
passed on 22.03.2013, hence, as far as the above two additions are
concerned, they have become barred by limitation on 31.03.2011 and
cannot be made a part of the order of penalty passed on 22.03.2013.
These two items may, therefore, be deleted from the impugned penalty
order. Regarding the third addition of Rs 8,30,000 is concerned, it was
submitted that the only basis on which the penalty was levied was that
the addition of Rs. 8,30,000/- had been confirmed by the CIT(A) as well
as the ITAT and the ITO did not consider the explanation submitted by
the assessee in right perspective. It was further submitted that the

show-cause notice issued by the AO was vague and didn't specify
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whether the penalty was proposed on concealment of particulars of

income or for furnishing inaccurate particulars of income and in light of

various authorities, the same shows non-application of mind by the AO

and on this ground as well, the penalty so levied deserve to be set-

aside. Further, the Id AR submitted that the contentions so advanced

are reiterated in the written submissions which may be considered and

the contents thereof read as under:

"The Appellant humbly submits as under:

1. That the present appeal is against the penalty u/s 271(1) (c) of
Rs. 7,73,859/- levied by ITO, Ward 3 (1), Jaipur for A.Y. 2005-06
dated 22.03.2013 on the following undisclosed

vide his order

income:

a) cash credits from agriculturists

b) Unsecured loans taken through chegue

¢) Advances received against flat bookings

Total

Rs. 2,79,500/-
Rs. 8,30,000/-
Rs. 10,05,301/-

21,14,801/-

2. The brief facts relevant to the appeal are that an assessment for
A.Y. 2005-06 was completed u/s 143(3) on 28.12.2007 by making
the following additions:

S.No. Nature of additions Amounts
1. Unsecured loan received form M/s| Rs.
Orbit Polytech P. Ltd. 18,50,000/-
2. Unsecured loans below Rs.| Rs. 2,79,000/-
20,000/~ taken in cash
3. Unsecured loans taken through| Rs. 8,30,000/-
cheque but genuineness not
proved
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Unexplained advances received | Rs.
against flat bookings

10,05,301/-

5. Disallowance u/s 40A(3) of LT.|Rs. 1,33,200/-
Act
Total Rs.
38,28,001/-

The matter was agitated in appeal before the CIT(A) who
confirmed all the additions vide his order dated 12.09.2008.

Then, the assessee appealed against the said order to the Hon'ble
ITAT who, vide their order dated 24.04. 2009 decided the appeal
in the following manner:

S.No. | Nature of additions | Amounts Deleted/confirmedy/set-

aside by ITAT

1. Unsecured  Jloans| 15,80,000/-| Set-aside back to AO
received from M/s for re-examination
Orbit Polytech P.

Ltd.

2. Unsecured  loans| 2,79,000/- | Assessee did not file
below Rs. 20,000/- appeal against the said
taken in cash appeal before either

the CIT(A) or ITAT

3. Unsecured  Jloans| 8,.30,000/- | Set-aside back to AO
through cheque for re-examination
but  genuineness
not proved

4. Unexplained 10,05,301/- | Addition confirmed by
advances against ITAT
flat bookings

5. Disallowance  u/s| 1,33,200/- | Addition confirmed by
40A(3) ITAT
Total 38,28,001/-
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In view of the items at S.No. 1 & 3 above being set-aside back to
the file of the AOQ, the ITO, Ward 3(1) passed an order u/s
143(3)/250/set-aside on 06.12.2010 at a total income of Rs.
37,26,110/- in which the amounts of Rs. 15,80,000/- and of Rs.
8,30,000/- were added back as unexplained credits. Being
aggrieved of the said order, the Appellant appealed to the CIT(A)
who deleted the addition of Rs. 15,80,000/- (which was later on
added in the hands of the sister concern M/s Orbit Polytech PVL.
Ltd.) and confirmed the addition of Rs. 8 .30,000/-, vide her order
dated 19.09.2011. No appeal was apparently filed against the said
order.

Thereafter, the impugned penalty order u/s 271(1) (c) was passed
on 22.03.2013.

3. That ,as the facts narrated above, which are mentioned in the
penalty order, out of the 3 additions on which penalty has been
levied, 2 , namely those of Rs. 2,79,000/-(unsecured loans below
Rs. 20,000/- taken in cash ) and of Rs. 10,05,301/- (advances
against booking of flats ) were confirmed by the Hon'ble ITAT in
the first round of appeal, in their order dated 24.04.2009.

As per section 275 of the Income-Tax Act, which prescribes the
time-limit for levy of penalty,

"275. [(1)] No order imposing penalty under this Chapter ,shall be
passed -

[(@)] in a case where the relevant assessment order or other
order is the subject-matter of an appeal to the
Commissioner(Appeals) under section 246 [or section 246A] or an
appeal to the Appellate Tribunal under section 253, after the expiry
of the financial year in which the proceedings, in the course of
which action for imposition of penalty has been initiated, are
completed, or six months from the end of the month in which the
order of the Commissioner (Appeals) or, as the case may be, the
Appellate Tribunal is received by the Principal Chief Commissioner
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or Chief Commissioner or Principal Commissioner or Commissioner,
whichever period expires later:

[Provided that in a case where the relevant assessment or other
order is the subject-matter of an appeal to the Commissioner
(Appeals) under section 246 or section 246A, and the
Commissioner (Appeals) passes the order on or after the 1st day of
2003 disposing of such appeal, an order imposing penalty shall be
passed before the expiry of the financial year in which the
proceedings, in the course of which action for imposition of penalty
has been initiated , are completed, or within one year from the end
of the financial year in which the order of the Commissioner
(Appeals) is received by the JPrincipal Chief Commissioner] or
Chief Commissioner, or [Principal Commissioner] or Commissioner,
whichever is later; ]

Now since in the first round, the order of the AO was passed on
28.12.2007 and of the Commissioner(Appeals) was passed on
12.09.2008, the penalty order should have been passed, as per the
Proviso to section 275(1) on:

a) ‘either on or by 31.03.2008, or
b)on or by 31.03.2010,
whichever is later.

If we consider the main section 275(1), then the relevant dates
would be:

a) either on or by 31.03.2008, or
b) onor by 31.03.2011,
whichever is later.

Hence, the order of penalty ,as far as addition of Rs. 2,79,000/-
and of Rs. 10,05,301/- confirmed by the CIT(A) was concerned,
should have been passed, in any case, by 31.03.2011. It was
passed on 22.03.2013, hence, as far as the above two additions
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are concerned, they have become barred by Ilimitation on
31.03.2011 and cannot be made a part of the order of penalty
passed on 22.03.2013. These two items may, therefore, be deleted
from the impugned penalty order.

4. Now what is left is only the addition of Rs. 8 30,000/- which is
the total of the credits received by the following creditors:

S.No. Name of Creditor Amount

1 Shri Roop Singh Rathore 1,65,000/-

2. Shri Dashrath Singh 75,000/

3. Shri Dinesh Sharma 2,00,000/-

4, Shri Shrawan Lal 3,00,000/-

5. Shri Surendra Singh 90,000/-
Total 8,30,000/-

GROUND NO. 1 OF APPEAL:

Before, these credits are discussed, it may be submitted that
penalty proceedings have been held to be proceedings separate
from assessment proceedings inasmuch as assessment
proceedings are taxing proceedings while penalty proceedings are
criminal proceedings in their very nature and a decision given in an
assessment proceedings cannot possibly bind the authority who
tries the assessee for an offence. For this proposition, strength is
drawn from the following case laws:

1) Krishan Lal Shiv Chand Rai v. CIT [1973] 88 ITR 293 (P&H),
2) CIT v. J.K. Synthetics Ltd. [1996] 219 ITR 267 (Del.),
3)Muniappa Gounder (B) v. CIT [1976] 102 ITR 787 (Mad.

4) CIT v. Abdul Bakshi & Bros. (H) [1986] 160 ITR 94 (AP) (FB);
5) CIT v. Doris S. Luiz [1974] 96 ITR 646 (Ker.).
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It has also been held that an assessee is entitled to submit fresh
evidence in the course of penalty proceedings. It I[s because
penalty proceedings are independent proceedings. The Tribunal ,in
the case of Prasanna Enterprises v. CIT [2000] 244 ITR 188(Ker.)
held that since the Tribunal confirmed the penalty u/s 271(1) (c)
without considering the fresh evidence, its order was invalid and
the matter was remanded.

In the light of this proposition of law it is seen that the penalty
order deals with the evidence and submissions of the appellant
most superficially and without application of mind, in these words:

"10. I have considered the reply of the assessee carefully and
found not convincing for the reason that during the course of
assessment proceedings & re-assessment proceedings, after giving
adequate opportunities, the assessee company could not explain
the identity and creditworthiness of the transactions as discussed
n length n foregoing
Y = The addition made on
account of unsecured loan taken through cheque amounting to
Rs. 8,30,000/- and on account Of........c..ccouuven. had been
confirmed by the Id. CIT(A) as well as the Hon'ble ITAT which also
established that the assessee had introduced its unaccounted
money in its books of accounts in the shape of cash credits.
Further, the facts of the case law quoted by the AR of the assessee
are completely different from the instant case. Thus it is clear that
the assessee company had introduced its undisclosed income to
the extent of Rs. 21,14,801/- (Rs. 2,79,000/-+ Rs. 8,30,000+Rs.
10,05,301).

Thus it is clear that the only basis on which the penalty was levied
was that the addition of Rs. 8,30,000/- had been confirmed by the
CIT(A) as well as the ITAT. The ITO did not consider the
explanation submitted by the assessee which is reproduced at para
9(2) of the order in these words:
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9.2) Unsecured loan taken through cheques amounting to Rs.
8,30,000/-:

During the course of assessment proceedings, the AO himself has
admitted that the assessee company has taken unsecured loans of
Rs. 830,000/- from five persons through cheques. Since the
amounts were received through banking channel, it automatically
proves the identity of the lenders and the genuineness of the
transactions. Since the payment was received from banking
channels, the AO, using his statutory powers, could have gathered
further evidence from these persons as well as the bank directly.
On account of such inaction on the part of the AO the assessee
company has already suffered tax and interest thereon. In view of
the fact that the AO himself stated that the amounts have been
received through cheques, no penalty is imposable.”

From the explanation offered above, it is clear that:

a)admittedly the amounts in question had been received through
cheques. Hence, the identity of the creditors, and the genuineness
of transaction stood proved.

b) the source of the credit was the bank account of the creditor,
hence his creditworthiness stood proved. If the AO had any doubt
about the source, he could have and should have made inguiries
from the concerned bank, using his statutory powers. this was not
done.

c) since the creditors claimed to be agriculturists, they were not
obliged to file a return of income.

d) all the creditors had admitted that they had given the credit. In
view of this fact, if the creditworthiness was in doubt, then
addition should have been made in the hands of the creditors, and
not the company.
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e) no evidence had been led by the AO to the effect that the credit
was the unexplained money of the company, especially when the
books of account of the company was not doubted.

The initial onus of proving the identity and creditworthiness of the
creditor, and the genuineness of the transaction lies with the
assessee. But once evidence had been produced on this account
by the assessee, the onus or burden of proof shifted to the AO.
The AO has been given very wide powers by the Income-Tax Act
to make necessary inquiries , but it seems that these powers were
not exercised by the AO before levying the penalty. For the
proposition that the burden of proof shifts towards the AO once
initial burden has been discharged, the following case laws are
relied on.

1) CIT v. Binod Company [1980] 122 ITR 832(Pat.);
2) CIT v. Tata Services Ltd.[1980] 122 ITR 594(Bom.);
3) CIT v. Motilal & Co. [1990] 184 ITR 288 (Cal.).

It may also be submitted that the presumption under the
Explanation can be displaced by the assessee proving that the
failure to return correct income did not arise from any fraud or
gross or wilful neglect and the quantum of proof necessary would
be that required in a civil case, namely, preponderance of
probabilities. This proposition has been laid down in a catena of
decisions , some of which are as under:

a) T v. Nathulal Agarwala & Sons [1985] 153 ITR 292 (Pat.)
(FB);

b) CIT v. Pawan Kumar Dalmia [1987] 168 ITR 1 (Ker.);
¢) CIT v. Gurudayalram Mukhlal [1991] 190 ITR 39 (Gau.);
d) CIT v. Bimal Kumar Damani [2003] 261 ITR 87 (Cal.).
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As far as the present case is concerned, it is abundantly clear that
after the identity of the creditor and the genuineness of the
transaction were established, the only issue was the
creditworthiness of the creditor. Since the money had come
through the banking channel, so the AO could have made
necessary inquiries from the bank to establish the creditworthiness.
The burden of proof had now shifted to the AO. Unfortunately, the
AO did not make any inquiry of his own to try and establish true
facts. Penalty proceedings being independent proceedings he
should have made fresh inquiries at his level.. For example, if the
creditors were agriculturists, he could have got inquiries made as
to their land holding, the gquantum of agriculture produce, the likely
amount for which it could have been sold, to try and find out their
worth in money terms, and whether they had the financial
wherewithal to advance that much amount of money. He could
have obtained a copy of the relevant bank account to find out how
much money was there in the bank, and whether the credit could
be explained from the bank balance. This he did not do, and relied
solely and totally on the findings at the quantum level balance.
This procedure is against established law as expounded in the case
laws mentioned above, hence needs to be rejected.

Further, once creditors had owned up the credit, and their identity
was established, the addition, if it had to be made, should have
been considered in the hands of the creditors. This is the import of
the decision of the Hon'ble Supreme Court in the case of CIT v.
Lovely Exports (P.) Ltd. [2008] 216 CTR 195 (SC) wherein the
Hon'ble Apex Court held that if share application money is received
by the assessee company from alleged bogus shareholders , whose
names are given to the assessing officer, then the department is
free to proceed to reopen their individual assessments in
accordance with law but this amount of share money cannot be
regarded as undisclosed income under section 68 of the assessee
company.
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The ratio of this decision of the Hon'ble Supreme Court has now
been followed in a number of cases by various High Courts. One
such example is the case of CIT v. Awadh Fertilisers (P.) Ltd.
[2013] 217 Taxman 27 (Allahabad). Another example is the case of
CIT v. Pranav Foundations Ltd. [2014] 229 Taxman 58 (Madras).
In view of these authoritative pronouncements of law by the Apex
Court and by the other High Courts, the addition, if any, had to be
made in the hands of the creditors and not the assessee company.
Copies of the decisions cited supra are annexed herewith as
Annexures A/1. A/2 and A/3.

Still further, no evidence has been produced on record to prove
that the money received through creditors was actually the
undisclosed income of the company. The books of account of the
company have not been held to be unreliable, or incomplete or
incorrect. Hence, whatever income is being shown in the hands of
the company has been taken to be correct. In this situation, it
cannot be held, without any evidence whatsoever, that the credits
belonged to the company, and not to the creditors.

GROUND NO. 2 OF APPEAL:

The second ground of appeal is that the AO has not specifically
mentioned in the notice u/s 271(1) (c) whether the penalty is for
inaccurate particulars of income or for concealment of particulars
of income. A copy of the notice of penalty as received from the
AO is enclosed as Annexure A/4. A bare perusal of the said notice
makes it clear that the AO has not struck out the inapplicable part
of the said notice, and so it is not clear whether the penalty notice
has been issued for filing inaccurate particulars of income or for
concealment of income.

There are now a plethora of decisions on the issue that if the
correct limb of the penalty notice is not ticked , or the inapplicable
part of the notice is not struck offt, the notice becomes invalid, and
consequentially, the penalty proceedings become invalid. Attention
is drawn towards the following decisions on this issue:
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a) CIT v. Manjunatha Cotton & Ginning Factory [2013] 359 ITR
565(Kar.);

b) CIT v. SSA's Emerald Meadows [2016] 242 Taxman 180 (SC),

¢) Yum Restaurants (India) (P.) Ltd. v. ITO[2017] 58 ITR(T)
107(Delhi-Trib.),

d) Mohd. Sharif Khan v. Dy. CIT [2017] 58 ITR(T) 260(Jajpur-
Trib.).

Copies of the decisions at S.No. b), ¢c) & d) above are annexed
herewith and marked as Annexures A/5, A/6 & A/7.

It is pertinent to point out that in the case of Mohd. Sharif Khan
supra the Hon'ble ITAT, Jaijpur has, after considering the relevant
case laws, has held that if the relevant portion of the penalty
notice is not ticked, then the notice is invalid , and the penalty
proceedings are to be quashed. In the said decision, reference Is
also made of the decision of the Hon'ble Rajasthan High Court in
the case of Sheveta Construction Co. (P.) Ltd. v. ITO [DB IT
Appeal No. 534 of 2008] whose ratio decidendi is the same.

Hence, in view of the binding decision of the jurisdictional High
Court in the case of Sheveta Construction Co. (P.) Ltd. supra and
of the ITAT, Jaipur Bench in the case of Mohd. Sharif Khan supra,
it is submitted that the present penalty order also deserves to be
quashed.”

5. Per contra, the Id. DR submitted that the penalty order has been
duly passed within the limitation period as provided u/s 275 of the Act
and our reference was drawn to the report submitted by the AO and the

contents thereof reads as under:

"Wo. ITO/W-1(1)/JPR/2020-21/391 Dated 10.02.2020
7o,
The Jt. Commissioner of Income Tax (Sr. DR-III),
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Sub.-
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Income Tax Appéellate Tribunal,
Jalpur.

In the matter pending before the Honble ITAT, Jaijpur in the case of
Rasal Builders, ITAT No. 287/JP/2017 for the A.Y. 2005-06 regarding-

Kindly refer to the letter No. Addl. CIT/DR-III/ITAT/JPR/2020-

21/263 dated 15.12.2020 on the subject cited above thereby calling the
comments on the following additional ground raised by the assessee.

1. Why penalty was levied on 22.03.2013 on 2,79,000/- can
10,05,301/- when it should have been levied within 6 months of
the passing the order of the Honble ITAT on 24.04.2009?

The chronology of the event in the case of the assessee for the
A.Y. 2005-06 are submitted as under:-

2.

Sr. No.

Date

Event

Remarks

1

28.12.2005

ITR filed declaring income of Rs. NIl.

Book profit u/s 115JB
show at Rs. 20,443/-

2.

28.12.2007

Assessment completed U/s 143(3) at a total
income of Rs. 37,26,110/-. Additions made
on account of:-

i Unexplained cash credits of Rs.
15,80,000/-

fi. unsecured loans in cash of Rs. 2,79,500/-

fii. Unsecured cash credits of Rs. 8 ,30,000/-.

iv. Unexplained crediits of Rs. 10,05,301/-.

v. Disallowance u/s 40A(3) Rs. 1,33,200/-

12.09.2008

Ld. CIT(A) dismissed the appeal in ITA No.
795/2007-08

24.04.2009

ITA No. 1500/JP/2008 Honble ITAT partly
set aside and remand the matter to the file
of AO with certain directions

06.12.2010

Assessment order for set aside case
completed at a total income of Rs.
37,26,110/- i.e. on the same income which
was determined vide order u/s 143(3) dated
28.12.2007

19.09.2011

ITA No. 329/10-11 Ld. CIT(A) deleted the
addition of Rs. 15,80,000/- and confirmed
the addition of Rs. 8,.30,000/- and confirmed
other additions.
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/. 22.03.2013 | Imposed penalty u/s 271(1)© of Rs.
7,73,859/-

3. From the above chronology of the event of the case it is evident
that vide order dated 24.09.2009, the Honble ITAT remand back the
matter to the file of AO with certain directions. Therefore, no penalty
was imposed consequent upon the order dated 24.09.2009 of the
Honble ITAT as the matter was pending with theAO and it was
premature for imposing penalty under sec. 271(1)(c) of the I.T. Act,
196. The penalty under sec. 271(1)(c) of the LT. Act 1961 was
imposed only after the order dated 19.09.2011 of the Id. CIT(A). The
said penalty has been imposed with the stipulated time frame after the
recelpt of the order of Ld, CIT(A).”

6. Further, the Id. DR relied on the finding of the lower authorities
and our reference was drawn to the findings of the Id. CIT(A) which are

contained at para 5 which read as under:-

"5 IING RS H givfa degl S et @ feiflaad AdeT F Ry
T Tl gv fagv BT @ GUNIa o @ 191QET STEINT BT [Avver
fo7aa 197 oI veT 8—

51 3o BT TIHF ITENV

7 The learned AO has erred in the facts and circumstances of the case
by imposing penalty u/s 271(1)(c) read with section 68 of Income Tax Act,
1961 on their grounds, firstly on Unsecured loans taken by the assessee
below Rs.20,000/- which were not proved to be false by the learned AO. As
such first of all the assessee because of his engagement in various business
activities did not have time to produce all these persons to substantiate their
identity as well as for the reason that assessee wanted to buy peace with
department. It is not the case where the Assessing Officer has proved the
unsecured loan to be false. There is a difference between the facts not proved
and facts proved false and according to law penalty can be imposed only
when the facts are proved false.
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52 39

[Erfevr ST BT BT & 1@ SRSl 7 ®eNT WY H pyE d
¥.279.500,/— & SIGRIST FEU FIT [ o I [ TIG H o SN gAPB
¥V %20000,/— W BH 7| [FERT PR & AR FHAr 57
STGVIET FEU B T H EURITIS Bl GEET SN U I B FHA Bl
Rig v & srewer var 8/ il &7 HE & [ a8 Ivd EF P
FIVT THIRT FIITI] B GEGT T BY GE X [T SEBER T TE
Rig 781 1371 & o5 T8 srgviera o %ofl &8/

39 wEvd qeal v el gy faer & forr 8/ 3 grer 8
T T B g HYd &G AIF GET FWJd HYd B Savendd
[FiRdl @1 &lar &/ ®d 279950,/ — & SIGRIET FU B A H
srficireff g GavenfIed [T H SViBor VET 8/ SV WeEH H &R
271(1)€) & Eipvor—1 & FigEnT [awviy 8 GFT WeievT @
SFEN TE [Pv] T B Fel T B GIUA BN Bl [Fe]
Tyl Tel B FITT O FlIT WG @7 H 3Bl Ve 8 a8T
WD YRUTHEGEHY VW &idd Bl Gl ST Bl T B A el T8
VBT &NT 271(1)€) & FIIGTT P [ery SW 3T Hl SUSd &Y qrct)
wTsTE G o e § eyl @l [T T 81 39 FHINY 3T
P! 1Afcal @ fogrt @1 G g 8 Jurar 8 V# §v I8 g 8
T 1 s @ Rfffegl @ fourar T & dl Sy B B wEer
§RT 271(1)(]) @& Sdiia InRa SfERIfgT &va & JfaRaT 3V HIg [ddeT
78] glar &/ wrey 8 W HraNT Segdd Fdrgierd §vT UOI & Ors v.
Dharmendra Textile Processors & Ors.[2008] 306 ITR 277 (SC) & &7 #
e 7 97 @ 3TEIY GV I8 FHET Of THar & [ I IR T By
8G SIS 77 eIl @l Nig & SIaed 78] &/

SUNIET fAdeT & STENY GV AT HIFAT 8 1% WU 279500, — B
PITT SGISTT FEV P HE H T 271(1)() P Saiia TnRa SERIgT
FYTT T & S ¥ 9w Ia @ gi© ear &/ §9 BN T P
SV SITEIIY @1 faved 191 orar &

53 3T FT AT ITEV

2. Secondly on the unsecured loans taken through cheques amounting to
Rs.8,30,000/- hence proves the identity of the lenders and genuineness of the
fransactions since the amounts were received through banking channel, it
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automatically proves the identity of the lenders and genuineness of the
transactions.

54 99

il & @fa wy & 1319 &fF W owud 830,000, — B
SJGVIEIT FE I 139 & SV [FUEgeer sl 7 grar fa Igid I #E
d W g §9 & TEIY qRIT @fdd 7 al g #veldl & iV T &1
G7#] FEU 7 P GHAT P TIT d gl Teg 8/ 57 TN gV [T
SN T ®IY 830,000,/ — HI FHceSf F UGS T HFHY FH GV
&I 271(1)) @ JTiia amfea JfErRifaad @ &/ 3w daer d el &7
FET & & 1P T ®UF 5 d W 31d & FElery FE IS & gEErT
37V gaTOrEaT W & Rig & il 8/ e & wrer g8 o @er Ty & f
fFefvor It 3rg+ TN BT FINT HY FHEIRT WY v 8 giad
&Y THd o/

# faar 4 sfiarefl @ @l d gaiar §or T8 8/ T 68 @
SITIT VBS TTH B HIT H WV &7 HT SIvGIAT srfiareff v
EIGT 8/ 717 T8 P& a7 W [ aveT dHT aIH W gy & srficelf
37 Gaveldca W Fad T8 & Hbdl &/ §9 IGVEd FI P A
T TET GYGT HYT A §% SEhaal W g §lar & & il @ g
g SRl FU B GIET BIF WIBYT TE &/ §W AT H €T
271(1)c) & Eipvor—1 & FiEnT [@arvfy & Sad wEievT &
AR 8] [ Fldd @l Fol 1T Bl EWITT HYd P [y [
Tgaqvf Tel @ FITT O AlIT WIBYT 7 H 3Thel Y&l & a8
WD YRUHEGEHY VH &idd Bl Fol ST Bl U B A el T8
YBH IV 271(1c) @ FIITT @ 7Y B9 3T @I 3USIIT HYd qrcll
wHE T forad wae H ARl @ fogrr Ay 8/ gid srdierel
WYY 830,000,/ — & IGVIET FEU P GHIIBGT g FYT H STHBT VET
g gwlerd SaT wWAHvT & gV I8 JET T & fored way o
fafdifeeay @1 fegrar T 81 3% g 3 @ [t @i foarr T 8
T SIIBY SIBENT & THE €T 271(1)c) & avia Infea frifda ser
P SARFT 3V PIg [Adbey T8 &lar &/ Gre § Gl " IEEad
~1g1c7d gIvT UOI & Ors V. Dharmendra Textile Processors & Ors. [2008]
306 ITR 277 (SC) & &7 # [ T3 [99/7 & 3/FEfY v I8 H&T ol bl
& 13 T JIFRIAT &va 8 sTuviEie 77: Relfa @l Rig & STaed
T8 &/ SUYIAT 33T @ TR GV BT TGI8 [ wud 830,000,/ — &
PITT SIGRIET FEU @ Hee H T 271(1)€) ® Saida kT SERiT
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FYTT AT & iV ¥ 9w IT @ gi© Hear &/ §9 BN ST B
SV STV 1 [3veT 137 ST 8/

55  37lo7 BT AINTIVT SITENV

3. The last was on unexplained credit in the name of advance against flat
booking as the name amount were shown as receipts in the books of the
assessee. However, Proper receipts were issued against these payments.
Accordingly, the action of the learned AQ is illegal, unjustified arbitrary and
against the facts of the case. Relief may please be granted by quashing the
order being illegal and without authority of law.

56 179

[Erfeor @ FrfaE] & IR sa §aiT 1 STl 7 wele §idT
P Tiv gv 11 @7 & JUF & w7 d wYd 1005301,/ — B T GIIT
Pl &/ T& AT R VHe § B W IS §8 &/ FHieelf 3 wqer o
FURTTIRI B GEFIT IV FT &7 Bl &HATT B g YT H 3HT VET/
S JEIN gV [T et 7 G [ ®ud 1005301, — &3
srficrreff @1 fodl §8 ST & S glery Sl &IV 271(1)€) & Faia
e iferifoa @1/

39 T F ferreff a1 HEar 8 5 S W 1005301, — H @
WU 741,000,/ — HI [HEIT BV [IchHT T 2006—07 F 397 [FH0T B

ST ¥ GCT 1-97T 97T/ §9 &IV S sl & g9 ¥Ifor &bl 39+ 31T &
wirTfora & forar &

H A § Vb §IV o9 [l SIS @l SYIeNd FIEdr G g
&Y fegr Tgr 8 @ IRT @l Frdarsl @ G 9w e H Ppig
VIV [Avefd 8 RANT T F T ey i giEiaver T
T 7 A9 & wte 8 1 3% Vibs oHT & W H el FEureransil
P GBI 3V FET T Pl GHAT B Nig BV H BT VT 8/ ISt
& 39 FEEBTTT @ RNig 8T 8 & GVid UNT IV VIbS oA B T H
FIg FTIBYT TEI &/ &N 271(1)€) B FTEIBI—1 B IHN &[B!
FIIT B FoT T B AT BYT P [0 [FE] AEaqy 72l # Figd
O T FEIBEVT 7 H STHoT VEdT & JEI GWD GRUTAVIRY UV
FIT P FoT T Bl AT FYT H OS] Tg VB VT 271(1)€) P
gIIGTH @ or7 G 31T &I SUGIIa v arefl wHS GrRif foregd e
H fafeifear @ fourar T 81 gl il ®ud 1005301, — & BT
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31U BT GrHIOrEar g oY+  3IvThol V8T 8 Silord Gad e &
g JE T8 3T & ford weE # faffear @ fogrr e 8 g
gV 31 F1 Il @ fourd @1 arFer Rig 8 orar 8/ UF IV I8
Rrg & W1 a5 sy @) fRfdifRea &) fograr ar & @ s JfEEr &
wHET T 271(1)(c) & Saia e kT dva @ AT 3V &g
fawea T8 slar &/ wrey 8 Y AT Geadad =iy g7 UOI & Ors
V. Dharmendra Textile Processors & Ors. [2008] 306 ITR 277 (SC) P pTH
*F T 79T @ 3TV GV JE BHET off THAT & [ T JERIAT Hvd
EF JTIvIeF T7: ReIfa & g &V siraead 78 8/

SUNIET 1395 & SITENNY G¥ AT HIF9T 8 [ WU 10,05301,/— &
BT ST & AT H GRT 271(1)€) P Td TRT ENIIT HYAr
rifad & SV H 9w eha @ g @Yal §/ §9 TPV T B FH
STTEIN @1 [3vveT 197 i 8/

57 3o BT FIIT SITEV

4. The appellant may kindly be allowed to add, amend or alter any or any
or all of the grounds on or before the hearing.
58 [7UF

fleT @I Tg SR HHE gPid B & IV W U¥ 49T &7 Bl
SqIIHAT T& 8/

7S —

shereff 7 g fofya Rde7 & amfea 5 BT B
ferfeor SifITe g wgfe @ a5 T & BT Hﬂs‘vﬁf?arﬁ/ﬁf@r_g'
gv IFficT P NI F Big SEN T8 & v o F ST TIfa BT
WW#W?/W%WW?%@WW#
HI¥ I8 Gooldd BV o] [F TG BT GIHIT JTT F gIvT @l o Ve 8
fFerfevr ST @ wgrc @ g 78 wvar &/

#@ srtficrrelf @ aml gv famre &Y forar 8/ €T 271(1B) @ FIgETS
P SIFEIN &I [FENT I7 g TR B 1R H [ [l B ger
3T Pl GIUAT YT d PIg vHH SISl ol & 3V GFT 3RS H eIV
271(1)€) & & BrAaTE VT BT BT [T 8 eI [T aT g
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[FEIRoT @ O 31QST @ §IV H WHST oAl & W eV 271(1)€) @
el Tmfea &1 FrRiqiel vy 5T G @ ford [9EIROr Syt @

FHIET T3 Elar &/

g9 YHIV gRT 271(1B) & FIGETH & Sg%Y. gl §F b H
fFerfeor fg@rd 7 &Rt 271(1)€) @ TET FrIaiEl BINY BV BT AR
13T o 3VFerT I8 HIAT G FHaT & & Gl I @l Hrarsl vy
BT P 17T T THETT TIod HY [T 9T IV SENV GV & G
BT & 1 Hglte g6 7 ded » deE H iRl #1 said 4 B g
78T & v 3% HIvT 39 JUfa Bl faved a7 ST &

7. We have heard the rival contentions and perused the material
available on record. In this case, the original assessment order u/s
143(3) was passed on 28.12.2005 during the course of which the
penalty proceedings were initiated and thereafter, the matter was
carried in appeal before the Id CIT(A) and thereafter, before the
Tribunal wherein on certain issues, the matter was set-aside to the file
of the AO to decide the same afresh. In the set-aside proceedings, the
matters which were remanded by the Tribunal were again brought to
tax by the AO against which the assessee carried the matter in appeal
before the Id CIT(A) where part relief was granted and part addition
were confirmed. And with the order of the Id CIT(A) dated 19.09.2011,
the matter in the quantum proceedings attained finality and no further
appeal was filed by either of the parties. The AO thereafter passed the
penalty order on 22.03.2013 u/s 271(1)(c) of the Act which has been
confirmed by the Id CIT(A) and against which the assessee is in appeal

before us.

8. Coming specifically to the three issues which have been

considered for levy of penalty u/s 271(1)(c) as apparent from Para 6 of
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the penalty order, it is noted that in respect of addition of Rs 2,29,500/-
on account of unsecured loans below Rs 20,000/-, the assessee has not
preferred any appeal and the matter has attained finality with the
passing of the original assessment order u/s 143(3) dated 28.12.2007.

9. In respect of addition of Rs 10,05,301/- on account of
unexplained advances against flat bookings, the assessee preferred an
appeal before the Id CIT(A) and thereafter, before the Tribunal wherein
the Tribunal confirmed the said addition and no further appeal has been
preferred by the assessee before the Hon’ble High Court and the matter
has thus attained finality with the passing of the Tribunal order dated
24.04.2009.

10. In respect of addition of Rs 8,30,000/- on account of unsecured
loan, the assessee preferred an appeal before the Id CIT(A) and
thereafter, before the Tribunal wherein the Tribunal set-aside the
matter to the AO and in the set-aside proceedings, the AO again made
the addition vide order dated 6.12.2010. The addition so made by the
AO in the set-aside proceedings were again challenged before the Id
CIT(A) who has confirmed the said addition and no further appeal has
been preferred by the assessee before the Tribunal. The matter has
thus attained finality with the passing of the Id CIT(A) order dated
19.09.2011.

11. In respect of all the aforesaid three matters, the AO has levied
the penalty u/s 271(1)(c) vide his order dated 22.03.2013. The
contention which has been advanced by the Id AR is that as far as levy
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of penalty on first two matters is concerned, the same is barred by
limitation u/s 275 of the Act as the first matter has attained finality with
the passing of the assessment order u/s 143(3) dated 28.12.2007 and
second matter has attained finality with the passing of the Tribunal
order dated 24.04.2009 and since the penalty order has been passed on
22.03.2013, the same is way beyond the limitation period as provided in
section 275 of the Act. Per contra, the contention of the Revenue is
that since the assessment order, in the course of which the penalty was
initiated in respect of all these three matters, was subject matter of
appeal before the Tribunal and the Tribunal has set-aside the matter on
certain other issues with certain directions, it was premature to impose
penalty on receipt of the order of the Tribunal as the matter was
pending with the AO and once, the set-aside order was passed by the
AOQ, the same was again subject matter of appeal before the Id CIT(A),
and on receipt of order of the Id CIT(A) dated 19.09.2011, the
impugned penalty order has been passed on 22.03.2013 which is well
within the limitation period as prescribed u/s 275 of the Act.

12. On perusal of the provisions u/s 275 of the Act, we find that the
provisions of section 275(1)(b) and (c) are not applicable in the instant
case. What is relevant is the provisions contained in section 275(1)(a)
of the Act. In terms of section 275(1)(a), it has been provided that no
order imposing a penalty under this chapter shall be passed in a case
where the relevant assessment order is the subject-matter of an appeal
to the Commissioner(Appeals) under section 246A or an appeal to the
Appellate Tribunal under section 253, after the expiry of the financial

year in which the proceedings, in the course of which action for
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imposition of penalty has been initiated, are completed, or six months
from the end of the month in which the order of the Commissioner
(Appeals) or, as the case may be, the Appellate Tribunal is received by
the Principal Chief Commissioner or Chief Commissioner or Principal

Commissioner or Commissioner, whichever period expires later.

13. By way of proviso to section 275(1)(a), it has been further
provided that where the relevant assessment or other order is subject
matter of appeal to the Id CIT(A), order imposing penalty shall be
passed before the expiry of the financial year in which the proceedings,
in the course of which action for imposition of penalty has been
initiated, are completed, or within one year from the end of the financial
year in which the order of the Commissioner (Appeals) is received by
the Principal Chief Commissioner or Chief Commissioner or Principal

Commissioner or Commissioner, whichever period expires later

14. What is therefore relevant to determine is whether the relevant
assessment order in course of which action for imposition of penalty has
been initiated is subject matter of appeal before the Id CIT(A) and/or
before the Tribunal and whether the proceedings have been completed
and attained finality or not. In the instant case, it is not disputed that
the penalty has been initiated in respect of all the three issues during
the course of assessment proceedings with passing of the assessment
order u/s 143(3) dated 28.12.2005 and the order so passed by the AO
has thereafter been subject matter of appeal before the Id CIT(A) and
thereafter, before the Tribunal and in the set-aside proceedings, again

the subject matter of appeal before the Id CIT(A). The emphasis of the
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legislature is on the assessment order which is subject matter of appeal
and not on the individual matters which may or may not be subject
matter of appeal as there cannot be individual penalty orders for
individual additions rather the penalty order has to be passed taking
into consideration all the matters which are subject matter of
assessment proceedings and in respect of which the penalty has been

initiated.

15. Moving further, it is relevant to note that with the passing of the
order of the Tribunal, the assessment proceedings have not attained
finality as the Tribunal has remanded two of the matters back to the file
of AO for fresh examination and the order so passed by the AO in the
set-aside proceedings has again been the subject matter of appeal
before the Id CIT(A) and with the passing of the order of the Id CIT(A)
and in absence of further appeal by either of the parties, the
assessment proceedings are completed and the matter has attained
finality and the period of limitation should therefore be counted from
the date of receipt of such order of the Id CIT(A) by the Commissioner
in terms of proviso to section 275(1)(a) of the Act rather than from the
date of receipt of such order of the Tribunal by the Commissioner in
terms of section 275(1)(a) of the Act. In this regard, useful reference
can be drawn to the decision of the Hon’ble Delhi High Court in case
of Salora International Limited vs CIT [2018] 91 taxmann.com 287
(Delhi) wherein the Hon’ble Delhi High Court was pleased to held as

under:
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"11. A plain and textual reading of Section 275(1A) (section
275(1)(a)) clarifies that the expiry of six months prescribed is to
be reckoned "from the date of completion of proceedings or from
the end of the month in which the order of the CIT(A) or as the
case may be the appellate tribunal is received.” If the logic of
the provision is kept in mind, it is obviously an
adjudicatory "order” which culminates in "the
proceedings” (i.e. an order that determines inter alia the
rights of the parties finally) that is to be deemed a
terminus quo for the completion of penalty proceedings.
Any other interpretation would inject a great deal of uncertainty
because in either case of maintainability of an appeal preferred
by either the revenue or the assessee, in the eventuality of
withdrawal of that appeal, without an adjudicatory order, the
period of limitation would be deemed to subsist. The law abhors
uncertainty. Therefore, the dependence of the period of the
limitation upon whether an order becomes final at the instance of
one party, i.e. that filing and prosecution or withdrawal of an
appeal (by one party or the other) would be, in the opinion of the
Court one such event which leaves the legal position inchoate and
unsatisfactory. Instead, an interpretation that permits certainty
should be adopted. Viewed as such, the CITs order provided a
fixed date from which to reckon the end of the period of
limitation-some time in early July 1994. The absence of an appeal
by the assessee (against the CIT(A)s appellate adjudicatory
order) meant that at least with respect to the amount that it had

accepted in the adjudicatory order as an addition, the penalty
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proceedings survived. As far as the other issue was concerned,
perhaps there was no occasion for a further penalty proceeding
given that the issue might have been rendered debatable, even in
the eventuality of an order favouring the revenue. In other
words, as far as deletion was concerned, the assessee definitely

was not aggrieved.

16. In the instant case, the Id CIT(A) has passed the order on
19.09.2011 and the penalty order has thereafter been passed by the AO
on 22.03.2013 which is well within the limitation period of one year
from the end of financial year in which the order of the Id CIT(A) has
been received by the Commissioner. In the result, the contention so
advanced by the Id AR in so far as the impugned order is barred by

limitation cannot be accepted.

17. Now, coming to contention advanced by the Id AR regarding
defect in the show-cause notice issued u/s 271(1)(C) of the Act and in
view of correct limb of penalty provisions not been specified showing
non —application of mind by the AO, the penalty proceedings should be
held as invalid.

18. In this regard, we refer to the notice issued u/s 271 r/w 275
dated 28.12.2007 wherein it has been stated as under:
"whereas in the course of assessment proceedings for AY 2005-
06, it appears to me that you have concealed particulars of your
income or furnished inaccurate particulars of such income, you

are hereby requested to appear and show cause why an order
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should not be made imposing penalty u/s 271(1)(c) /w 274 of
the Act.”

19. We therefore find that while issuing the notice u/s 271(1)(c), the
specific charge in terms of concealment of particulars of income or
furnishing of inaccurate particulars of income is not ascertainable. We
now refer to the penalty order dated 22.03.2013, wherein the AO has
stated that “in view of aforesaid discussion, it is clearly established and
satisfied that the assessee has concealed the income to the tune of
Rs 21,14,801/- and is liable for penalty u/s 271(1)(C) of the Act.” We
therefore find that even though at the time of initiation of penalty
proceedings, the AO was not decisive about the specific charge,
however while passing the penalty order, the AO has given a clear and
specific finding as to how it is a case of concealment of income and
which shows apparent consideration and application of mind on part of
the AO. In this regard, useful reference can be drawn to the decision of
the Third Member in case of HPCL Mittal Energy ltd [2018] 97
taxmann.com 3 (Amritsar-Trib) wherein various decisions relied upon by

the Id AR have also been considered and it was held as under:

" 21. Apart from the above three situations in which the AO
has clear-cut satisfaction, there can be another fourth situation as
well. It may be when it is definitely a case of under-reporting of
income by the assessee for which an addition/disallowance has been
made, but the AO is not sure at the stage of initiation of penalty
proceedings of the precise charge as to ‘concealment of particulars
of income' or "furnishing of inaccurate particulars of income’. In

such circumstances, he may use slash between the two expressions
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at the time of initiation of penalty proceedings. However, during the
penalty proceedings, he must get decisive, which should be
reflected in the penalty order, as to whether the assessee is guilty
of ‘concealment of particulars of income' or furnishing of inaccurate
particulars of such income’. Uncertain charge at the time of initiation
of penalty, must necessarily be substituted with a conclusive default
at the time of passing the penalty order. If the penalty is initiated
with doubt and also concluded with a doubt as to the concealment
of particulars of income or furnishing of inaccurate particulars of
such income etc., the penalty order is vitiated. If on the other hand,
Iif the penalty is initiated with an uncertain charge of ‘concealment
of particulars of income/furnishing of inaccurate particulars of
income’ etc., but the assessee is ultimately found to be guilty of a
specific charge of either ‘concealment of particulars of income’ or
furnishing of inaccurate particulars of income, then no fault can be

found in the penalty order.”

20. In the instant case, the relevant findings of the AO reads as

under:

"10. I have considered the reply of the assessee carefully and
found not convincing for the reason that during the course of
assessment proceedings & re-assessment proceedings, after giving
adequate opportunities, the assessee company could not explain the
identity and creditworthiness of the transactions as discussed in
length in foreging paras. The assessee did not produce agriculturist
from whom loans below 20,000/- was received amounting to Rs.
2,79,500/-, hence it is to say by the AR of the assessee that due to
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engagement of the assessee in various business activities does not
have any weight. Similarly, the assessee has not preferred further
appeal before appellate authority against this issue which also
established that the assessee had introduced its unaccounted
money in its books of accounts in the shape of cash credits shown
in the name of various agriculturist below Rs.20,0000/-. The
additions made on account of unsecured loan taken through cheque
amounting to Rs. 8,30,000/- and on account of unexplained credit in
the name of advance against flat booking of Rs.10,05301/- had
been confirmed by the Id. CIT(A) as well as Honble ITAT which also
established that the assessee had introduced its unaccounted
money in its books of accounts in the shape of cash credits. Further,
the facts of the case laws quoted by the AR of the assessee are
completely different from the instant case. Thus, it is clear that the
assessee company had introduced its undisclosed income to the
extent of Rs. 21,14801/- (Rs. 279500 + 830,000 +
Rs.10,05,301). Further, it is mentioned here than if the case of the
assessee had not been selected under scrutiny then the amount to
the extent of Rs. 21,14,801/-, as discussed above, would have not
been taxed. Therefore, it is clearly established that the assessee has
introduced his undisclosed income by way of introducing

unexplainedy/bogus credits in various forms.

11. In view of aforesaid discussion, it is clearly established and
satisfied that the assessee has concealed the income of Rs.
21,14,801/- and it is liable for penalty u/s 271(1)(c) of Act 1961.
Thus, it is a fit case for levy of penalty u/s 271(1)(c). I therefore,
proceed to levy penalty of Rs. 7,73,859/-.
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21. We therefore find that uncertain charge at the time of initiation of
penalty proceedings is followed by a certain charge and definite finding
at the time of passing the penalty proceedings as to the concealment of
particulars of income and the penalty order so passed cannot be vitiated
on the ground of uncertain charge and non-application of mind as so
contended by the Id AR.

22. Now, coming to other contention advanced by the Id AR relating
to levy of penalty relating to unsecured loan amounting to Rs
8,30,000/-. In this regard, we find that the AO has levied the penalty
stating that addition has been confirmed by the Id CIT(A) and the
Tribunal which establishes that the assessee had introduced its
accounted money in its books of accounts in shape of cash credit. We
however find that the assessee carried the matter in appeal before the
Tribunal and the Tribunal has set-aside the matter to the file of the AO
and the relevant findings are contained at para 6 to 9 of the Tribunal
order dated 24.04.2009 which read as under:-

"6. The AO noted that during the year the assessee company had
taken unsecured loan of Rs. 75,000/- from Shri Dashrat Singh,
Rs. 2,00,000/- from Shri Dinesh Sharma, Rs. 1,65,000/- from Shri
Roop Singh Rathore, Rs. 3,00,000/- from Shrawan lal and Rs.
90,000/- from Shri Surendera Singh totaling to Rs. 8,30,000/-.
The AO has added this amount under section 68 of the Act on the
basis that creditors are not assessed to tax and their
creditworthiness has not been proved. The contention of the
assessee before the Id. CIT(A) were that the loans were taken by
cheque and confirmation of Shri roop Singh Rathore and Shri
Shrawan Lal were submitted to the AO hence the Ao was not
Jjustified in making addition under section 68 only on the basis of
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the creditors not being assessed to tax and non submission of
their bank statements. The Id. CIT(A) has, however, sustained
the addition.

/. Before the Tribunal, the assessee has reiterated the same
arguments that the whole payment of Rs. 8,30,000/- were
received by cheque, all creditors confirmed the amount (pages 33
to 37 of the PB), all the transactions are well entered and
considered in the books of account and bank balance as on
31.03.2005 shows sufficient fund. It has been further submitted
that in case of any doubt, the AO should have issued summon
under section 131 to the creditors. Reliance has been placed on
the following decisions:-

CIT vs. P Mahan Kal (2007) 291 ITR 278 (5C)

CIT vs. Hanuman Agarwal (1985) 151 ITR 150 (Pat.)

8. The Id. D/R on the other hand has tried to justify the orders of
the lower authorities that none of the three requirements of
section 68 I.e. identity, creditworthiness of the creditor and
genuineness of transaction has been established by the assessee.

9. Considering the above submissions, we, in the interest of
Justice remand the matter to the file of the AO with this direction
that if the assessee had filed confirmations of the creditors before
the AO, then AO in case of doubt will issue summons to the
creditors on the given address to verify the correctness thereof
and decided the issue afresh accordingly after affording
opportunity of being heard to the assessee. The ground no.2 is
thus allowed for statistical purpose.”

23. We therefore find that the assessee has submitted before the
Tribunal that the payment have been received through cheque, all
creditors have confirmed the amount and filed their confirmations, all

the transactions have been entered in the books of accounts and bank
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balance show sufficient funds and basis such contentions, the Tribunal
had remanded the matter to the file of the AO with the direction that
where the assessee has filed the confirmations before the AO, then the
AO in case of any doubt will issue summons to these creditors to verify
the correctness thereof. And, in the set-aside proceedings, we find that
there is no further enquiry or summons issued by the AO to the
specified creditors and the findings as given in the original order were
reiterated by the AO in the order passed pursuant to directions of the
Tribunal. In the above background, we therefore agree with the
contention of the Id AR that once the explanation has been submitted
by the assessee along with necessary confirmation and other evidences,
the onus shifts on the AO to disprove the same by bringing contrary
evidence on record and which in the instant case, has not been
disproved by the AO and therefore, mere non-acceptance of the
explanation so submitted by the assessee can be made a basis for
addition in the quantum proceedings, however, the same cannot result
in levy of penalty u/s 271(1)(c) of the Act. Therefore, we agree with
the contention so advanced by the Id AR regarding levy of penalty on
addition of Rs 8,30,000/- and the same is hereby directed to be deleted.

24. No other contention has been advanced on merits of levy of
penalty an addition of Rs. 2,79,000/- and Rs. 10,05,301/-. Hence, the

levy of penalty on such addition are hereby confirmed.

In the result, the appeal of the assessee is partly allowed.



33 ITA No. 287/JP/2017
M/s Rasal Builders & Developers Pvt. Ltd. vs. ITO

Order pronounced in the open Court on 02/03/2021.

Sd/- Sd/-
( g TRAE ) \CERRNERIET)
(Sandeep Gosain) (Vikram Singh Yadav)
=% I / Judicial Member o weg / Accountant Member
SIIgR / Jaipur

i / Dated:- 02/03/2021.

*Ganesh Kumar

arreer a1 wfaferfa e / Copy of the order forwarded to:

1. ardremeff / The Appellant- M/s Rasal Builders & Developers Pvt. Ltd.,
Jaipur.

gyeff / The Respondent- ITO, Ward-3(1), Jaipur.

IR e / CIT

JTgHR 3mgad / CIT(A)

fawmfia gfafafer, smae srdieliy srfdrevor, Sragr /DR, ITAT, Jaipur.

e Wisal / Guard File {ITA No. 287/JP/2017}

JARTER / By order,

HEgd yollaR / Asst. Registrar

ARl




